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The German Federal Bar (Bundesrechtsanwaltskammer, BRAK) is the umbrella organisation of the 

self-regulatory bodies of the German Rechtsanwälte. It represents the interests of the 28 German Bars 

and thus of the entire legal profession in the Federal Republic of Germany, which currently consists of 

approximately 166,000 lawyers, vis-à-vis authorities, courts and organisations at national, European 

and international level. 

 

 

Opinion 

BRAK considers the existence of a group exemption for certain types of technology transfer agreements 

as well as explanatory guidelines by the Commission as regards agreements covered by the group 

exemption but also outside of it as very important instruments to increase legal certainty and to foster a 

consistent assessment throughout the EU. 

BRAK welcomes the opportunity to contribute to this Consultation on the current TTBER and TTGL 

given that in the course of the practical application of these legal instruments over the last 9 years it has 

transpired that there are areas in which the TTBER and the TTGL are not fit for purpose or at least can 

be improved to meet said goals. In the following, BRAK will address these areas. BRAK’s perspective 

is that of legal advisors (inhouse and external counsels) specialized in EU competition law which get 

involved in assisting their clients in assessing all types of technology licensing arrangements and 

technology pools between competitors and non-competitors, be it on the licensor’s or the licensee's 

side, in a wide range of different industries and business sectors. 

1. Field of use restrictions generally outside the scope of Art. 101 (1) TFEU 

(1) Field of use restrictions in technology transfer agreements generally do not restrict competition. 

They tend to be necessary for the licensor to be willing to licence her technology to a third party. 

Consequently, they generally fall outside the scope of Art. 101 (1) TFEU. By contrast, the 

Commission currently considers field of use restrictions to require an exemption under the 

TTBER (TTGL 113-114, 209), apparently with the exception of symmetrical field of use 

restrictions in agreements between competitors (TTGL 213). This assessment should be 

altered in the new TTGL and it should be clarified that field of use restrictions are generally not 

restrictive to competition, regardless of whether the technology transfer agreement is between 

non-competitors or competitors, and whether the restrictions are asymmetrical or symmetrical 

in nature. This aspect is relevant for technology transfer agreements which do not fall within the 

scope of the TTBER because of the parties’ market shares. A clarification to said end would 

increase legal certainty by making a self-assessment for such restrictions under 

Art. 101 (3) TFEU redundant. 
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(2) In addition, the definition of field of use restrictions (currently in TTGL 208) should be amended 

in that not only licenses that are limited to one or more industrial sector(s) or product market(s) 

but also licenses that are limited to one or more field(s) of application, irrespective if this field is 

of a technical nature or not, should be covered. in practice, it is often questionable if a field of 

application is actually of a technical nature or not and at the same time it is questionable if such 

field of application, for example if it refers to functionalities, product sizes, price range and type 

of customers, could qualify as a separate product market within the meaning of competition law 

and in line with applicable case law. It is understood that a definition of field of use restrictions 

will not be included in the TTBER itself because such definition is not relevant for its application 

but an adjusted definition as described should be included in the TTGL. 

(3) In view of the European Court of Justice’s decision in Roche Novartis (judgment of 23 January 

2018, C-179/16), which related to the off-label use of over-the-counter (OTC) pharmaceuticals, 

a field of use restriction in this sector could also be the off-label use. This case law should be 

taken into account in the TTGL dealing with field of use restrictions and its definition. 

2. Inclusion of data packages into list of technology rights, Art. 1 (1) (b) 

(4) In view of the scope of the TTBER the list of technology rights listed in Art. 1 (1) (b) should be 

expanded to also include the licensing of data or data packages including computer files. To 

the extent data packages consist of know-how (TTGL 45), they would be covered by the 

TTBER. However, in practice, the categorization of data packages in their entirety as know-how 

may be difficult. Data packages therefore require a separate listing in Art. 1 (1) (b) to be eligible 

for a group exemption under the TTBER.  

(5) In addition, the database manufacturer’s rights, that are often relevant in the context of licensing 

data rights, should also be part of the technology rights covered by the TTBER. 

3. Adjusting the distinction between competitors and non-competitors in view of ECJ case 

law 

(6) With respect to the distinction between competitors and non-competitors (TTGL 27 et seq., 29) 

the Commission’s explanations must take into account the ECJ’s recent decisional practice, 

more specifically its decision in Lundbeck (25 March 2021, C-591/16 P, para. 64), in which the 

ECJ concluded under the circumstances at hand that the parties were potential competitors 

irrespective of their blocking position.  

4. Limiting market share threshold to product markets and abolishing the threshold for 

technology markets 

(7) BRAK takes the position that the application of the TTBER should only require a market share 

threshold for the relevant product market and eliminate a further market share test for the so-

called technology market (Art. 1 (1) (k)). The Commission acknowledges that the calculation of 

the licensor’s market share in the technology market is difficult and considers a fall back to the 

product level (“as its footprint”) as the best approach (TTGL 87). However, this approach on 

market share calculation (Art. 8 (d), TTGL 86-90) is not at all practical and renders the 

assessment for the parties of whether the TTBER is applicable or not to their licensing 

agreement burdensome and too complicated. The practical concern is that this approach aims 

at determining market shares on not yet identified market(s) based on unavailable data. More 

specifically, it is not clear for the licensor at the time of entering into the licensing agreement 

which types of products could and will be produced with his technology. In addition, numerous 
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markets could be affected as the licensed IP rights could be used for the production of many 

different products which are produced by none of the contract parties but by other licensees of 

the licensor (TTGL 86). In practice, and as a consequence of this difficulty, a tendency among 

the parties to IP licensing agreements can be observed to limit their assessment of market 

shares to the relevant product market (and its geographic dimension). 

(8) In support of this suggested limitation of the market share test, it should be taken into account 

that the Commission itself specifies an additional safe harbour from Art. 101 (1) TFEU – i.e. in 

addition to the block exemption under the TTBER – where there are four or more independently 

controlled technologies (so-called “four plus test”, TTGL 157-158). Thus, to mitigate potential 

competition law concerns that the Commission may have with respect to the technology 

markets affected by a licensing agreement, the Commission could extend its withdrawal rights 

(Art. 6) to include a right to withdraw the TTBER if the number of available technologies falls 

below a certain level (i.e. application of the current “four plus test” or, as detailed in point 9 

below, a modification of this test). 

5. Extending the grace period after exceeding market share threshold, Art. 8 (2) 

(9) BRAK takes the view that the extension of the group exemption by two years after the market 

share threshold is exceeded (Art. 8(e)) is not long enough to recoup investments in R&D 

intensive technology markets, and therefore suggests a longer grace period of four to five years.  

6. Clarifying the scope of the exemption for ancillary provisions, Art. 2 (3) 

(10) The scope of the exemption of ancillary provisions under Art. 2 (3) should be extended 

(comparable to the already covered licensing of other IP rights or know-how to the licensee) to 

R&D services that the licensor may provide to the licensee in the context of licensing and which 

are directly related to the production of the contract products. The primary object of the 

agreement still lies on the technology transfer and related R&D services would be merely 

ancillary. In this scenario, the R&DBER should not trump the TTBER (Art. 9). Conversely, if 

R&D is the primary object of the agreement and not the licensing of IP rights, the R&DBER 

applies (Art. 2 (3) R&DBER). 

7. Limiting the scope of non-exempted exclusive grant backs, Art. 5 (1) (a) 

(11) The scope of Art. 5 (1) (a) not exempting exclusive grant back obligations regarding the 

licensee’s own improvements (or own applications) of the licensed technology should be limited 

to “severable” improvements. This approach would comply with the previous TTBER 772/2004 

which also differentiated between severable and non-severable improvements (and provided a 

definition for these terms). The underlying competition and innovation concern is that such a 

wide provision could reduce the licensor’s incentive to license its technology if even minor 

adjustments or enhancements made by the licensee based on his technology are not 

exclusively granted back or, more specifically, such grant back obligations would not be covered 

by the TTBER. The Commission appears to be solely concerned with the likelihood of the 

licensee’s incentive to innovate (TTGL 129) being reduced by an exclusive grant back 

obligation, without considering the effect on licensors' licensing behaviour.  

(12) BRAK therefore submits that absent a clear definition of “improvements” and an appropriately 

threshold for when an improvement can be claimed by the licensee, the non-exemption of 

exclusive grant back obligations should be limited to severable improvements whereas, as 
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before 2014, exclusive grant backs for non-severable improvements should be exempted under 

the TTBER.  

8. Limiting the scope of non-exempted non-challenge clauses, Art. 5 (1) (b) 

(13) As a general remark, the non-exemption of non-challenge clauses under the TTBER does not 

sufficiently take into account the innovation concern that a limited protection, within the safe 

harbour of the TTBER, against IP challenges in the practically very relevant situations where 

the licensee gets a closer look into the licensor’s IP portfolio can constitute a strong disincentive 

to license and thus hinder innovation.  

(14) Also, the Commission’s different treatment between know-how (TTGL 140) and IP rights (non-

exemption, Art. 5 (1) (b)) can give rise to differentiation issues in cases where an IP portfolio 

consisting of different IP rights and know-how is licensed and there is no clear separating line 

between the different rights included. BRAK submits that the Commission should clarify in the 

TTGL that in such situations, in the interest of protecting the included know-how and promoting 

the dissemination of new technology, a non-challenge clause relating to the entire IP portfolio 

licensed to the licensee is also exempted under the TTBER. 

(15) Lastly, it is acceptable that the licensor’s right to terminate the agreement in the event that the 

licensee challenges the IP rights’ validity is not exempt under the TTBER in the case of a non-

exclusive licence (as opposed to an exclusive licence). However, the Commission should 

specify that, safe for the specific scenarios described in the TTGL (136), a termination clause 

generally does not raise competition law concerns, i.e. falls outside the scope of 

Art. 101 (1) TFEU. The balancing of interests described in TTGL 138 is understood to be 

conducted in the context of Art. 101 (1) TFEU and not in the context of the exemption of 

Art. 101 (3) TFEU as the statutory test would be a different one. The same assessment (in the 

context of Art. 101 (1) TFEU) is understood to apply for a termination right in the context of an 

exclusive license (TTGL 139 at the end).  

9. Modifying the safe harbour of “four or more independently controlled technologies” (“4 

plus text”) from the application of Art. 101 (1), (3) TFEU 

(16) The TTGL (157-158) provide for a separate safe harbour from Art. 101 TFEU for any (non-

hardcore) restrictions where there are four or more independently controlled technologies that 

may be substitutable for the licensed technology at a comparable cost. As a practical 

observation, the reference to at least four competing R&D poles is almost never fulfilled, 

especially in innovative, R&D intensive markets. In addition, there is the practical difficulty for 

the parties to be aware of these competing R&D poles or find out about them within the 

boundaries foreseen by competition law. BRAK therefore submits that the number of competing 

R&D poles for this save harbour should be reduced to a maximum of two. It should be stressed 

that in the context of technology and R&D intensive markets the competitive pressure resulting 

from one or two competing technologies should have a sufficient effect on the parties to the 

technology agreement in the innovation race towards the market launch. 

(17) In addition, BRAK submits that the requirement for competing R&D poles to overate at 

comparable costs should be abolished. Costs are only one competitive parameter among many, 

such as time-to-market, quality, performance, safety, on which competitive R&D poles could 

equally be measured from the customer’s perspective. In particular in innovative technology 

driven markets (as opposed to commoditized markets), costs are not necessarily the decisive 

parameter.  
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10. Assessment of settlement agreements and related clauses outside the scope of the 

TTBER 

(18) In the context of settlement agreements, the Commission appears to take a stricter approach 

towards cross-licensing, more specifically that cross-licensing should be limited to unblock the 

disputing parties’ IPR positions (TTGL 240), than in the context of other technology transfer 

agreements. In the context of the TTBER itself, only reciprocal agreements (as defined, 

Art. 1 (1) (d)) are treated stricter but not cross-licensing between the parties in general. In 

assessing cross-licenses under Art. 101(1) and Art. 101(3) TFEU there is no obvious reason 

why potential procompetitive effects resulting from cross-licensing could not equally arise in the 

context of a settlement. BRAK therefore submits that, in its revision of the chapter on settlement 

agreements in the TTGL, the Commission should be mindful of this aspect. 

11. Adjustments in view of consistency with new jurisprudence and legislation 

(19) There are a number of areas in which the TTBER and TTGL should be adjusted in view of the 

latest changes or provisions of the more recent BERs, in particular the VBER and the R&DBER 

including the Vertical GL and Horizontal GL but also in view of relevant jurisprudence of the EU 

courts (with respect to the latter aspects see point 3 above). In the following the most relevant 

necessary alignments to the other BERs are listed. 

11.1 VBER: notion of exclusivity 

(20) The definition of “exclusive customer group” (Art. 1 (1) (r) should be aligned with the new 

definition of exclusivity as per the definition of exclusive distribution system in 

Art. 1 (1) (h) VBER, meaning that a customer group can still be exclusive if, in addition to the 

licensor or the licensee, 4 other licensees are allowed to actively sell the contract products. This 

change would be relevant for the exemptions to the hard-core restriction in Art. 4 (c). 

11.2 Verticals BER: notion of active and passive sales 

(21) The definition of passive and active sales of Art. 1 (1) (l), (m) Vertical BER should in principle 

also apply in the context of the TTBER, but, in view of the different focus of the agreements 

covered by the respective BERs, with the exception that sales of contract products on RFQ 

markets should not qualify as passive sales. 

11.3 Potential competition test 

(22) The assessment of potential competition referencing a “small and permanent increase in 

relative prices” as set out in Art. 1 (1) (n) (ii) should be aligned to the definition of potential 

competition in Art. 1 (1) (c) VBER and, therefore, eliminate the reference to the hypothetical 

price increase, a test which has failed in its practical application.  

(23) Also, in view of their common goal to promote and disseminate innovation there is no obvious 

reason why the time periods relevant for determining potential competition for IP licensing 

agreements (TTGL 34: 1-2 years) should deviate from the assessment for R&D agreements 

(Horizontal GL 16, 87: up to 3 years). Thus, setting the relevant time period for the assessment 

of potential competition to (a maximum of) 3 years seems adequate. 
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11.4 Ancillary information exchange 

(24) In line with the approach taken in the latest reform regarding horizontal agreements (Horizontal 

GL 34, 152 etc.) any exchange or disclosure of (competitively sensitive) information that is 

objectively necessary for the negotiation, conclusion and implementation of an IP licensing 

agreement should either not fall under Art. 101 (1) TFEU (as ancillary restraint to the otherwise 

non-restrictive technology transfer agreement) or, alternatively, be automatically exempted 

under the TTBER together with the technology transfer agreement (which requires an 

exemption from Art. 101 (1) TFEU). The “white list” in TTGL 183 should be amended 

accordingly. 

11.5 Sustainability arguments in Art. 101 (3) TFEU 

(25) Once again in line with the new approach under the Horizontal GL, sustainability arguments 

should be taken into account in assessing technology transfer agreements under 

Art. 101 (3) TFEU. The TTGL need to be adjusted to this end. 

 

**** 
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